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In the District Court of the United States in and for

the District of Idaho, Northern Division.

No. 2173

INFORMATION
UNITED STATES OF AMERICA,

vs.

ALBERT TIMELL,

Plaintiff,

Defendant.

E. G. Davis, United States Attorney for the District

of Idaho, who for the United States in this behalf prose-

cutes in his own proper person comes into Court on

Sept. 24, 1924, and with leave of the Court first had

and obtained upon his official oath gives the Court here

to understand and be informed as follows:

COUNT ONE
(Possession)

That Albert Timell, late of the County of Shoshone,

State of Idaho, heretofore, to-wit, on or about the 14th

day of August, 1924, at Herrick, Idaho, in the said

County of Shoshone, in the Northern Division of the

District of Idaho, and within the jurisdiction of this

Court, did then and there wilfully, knowingly and un-

lawfully have in his possession certain intoxicating

liquor containing more than one-half of one per cent

of alcohol, to-wit, about one pint of a certain spirit-

uous liquor commonly knows as "moonshine whiskey,"
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the same being designed, intended and fit for use as a

beverage, the possession of same being then and there

prohibited and unlawful and contrary to the form of the

statute in such case made and provided, and against the

peace and dignity of the United States of America.

COUNT TWO
(Sale)

That Albert Timell, late of the County of Shoshone,

State of Idaho, heretofore, to-wit, on or about the 14th

day of August, 1924, at Herrick, Idaho, in the said

County of Shoshone, in the Northern Division of the

District of Idaho, and within the jurisdiction of this

Court, did then and there wilfully, knowingly and un-

lawfully sell a quantity of intoxicating liquor contain-

ing more than one-half on one per cent of alcohol, to-

wit, about one pint of a certain spirituous liquor com-

monly known as "moonshine whiskey", the same being

designed, intended and fit for use as a beverage, the

sale of same being then and there prohibited and un-

lawful and contrary to the form of the statute in such

case made and provided, and against the peace and

dignity of the United States of America.

COUNT THREE
( Nuisance

)

That Albert Timell, late of the County of Shoshone,

State of Idaho, heretofore, to-wit, on or about the 14th

day of August, 1924, at Herrick, Idaho, in the said

County of Shoshone, in the Northern Division of the
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District of Idaho, and within the jurisdiction of this

Court, did then and there wilfully, knowingly and un-

lawfully maintain, keep and operate that certain place

occupied by Albert Timell and situated at Herrick,

Shoshone County, Idaho, and used as a rooming-house

and hotel, as a public and a common nuisance, to-wit, a

place where intoxicating liquor containing more than

one-half of one per cent of alcohol, to-wit, certain

spirituous liquor commonly known as "moonshine whis-

key", the same being designed, intended and fit for use

as a beverage, were manufactured, sold, kept and bar-

tered, said acts and things herein charged being then

and there prohibited and unlawful and contrary to the

form of the statute in such case made and provided,

and against the peace and dignity of the United States

of America. E. G. DAVIS,
United States Attorney for

the District of Idaho

United States of America,
J

District of Idaho, Vss.

Northern Division.
j

William H. Langroise, being first duly sworn on his

oath deposes and says: That he is a duly appointed,

qualified and acting Assistant United States Attorney

for the District of Idaho, and that he makes this veri-

fication as such; that he has read the above and fore-

going Information, knows the contents thereof, and

that the facts and things therein stated are true.

WILLIAM H. LANGROISE.



14 Albert Timell vs.

Subscribed and sworn to before me this 24th day of

September, 1924.

W. D. McREYNOLDS,
Clerk of the U. S. District Court.

By VERA THAYER,
(SEAL) Deputy.

Leave is hereby granted to file the foregoing Infor-

mation.

FRANK S. DIETRICH,
District Judge.

Endorsed, Filed, Sept. 24, 1924.

W. D. McREYNOLDS, Clerk.

By VERA THAYER Deputy.

ARRAIGNMENT AND PLEA
At a stated term of the District Court of the United

States for the District of Idaho held at Coeur d'Alene,

in the Northern Division of said District on Novem-

ber 24, 1924, and other dates as stated herein, the fol-

lowing proceedings, among others, were had, to-wit:

Present: Honorable Frank S. Dietrich, Judge, and

the officers of the Court.

(Title of Court and Cause)

Comes now the District Attorney with the defendant

and his counsel, W. D. Keeton, Esq., into court, the

defendant to be arraigned on the information. The

reading of the information was waived by the defendant
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who was furnished with a true copy thereof. In reply

to inquiry of the Court the defendant stated that he had

been informed against by his true name.

The Court asked the defendant if he pleads guilty

or not guilty of the offense as charged in the informa-

tion, and the defendant plead not guilty as charged

therein. This cause was then set for trial on Wednes-

day, November 26, at ten o'clock A. M.

(Title of Court and Cause)

DEFENDANT'S BILL OF EXCEPTIONS
BE IT REMEMBERED, that the above entitled

cause came regularly on for hearing on the 26th day of

November, A. D. 1924, at Coeur d'Alene, Idaho, in the

above entitled court, before the Honorable Frank S.

Dietrich, Judge thereof , William H. Langroise appear-

ing for plaintiff, and William D. Keeton appearing for

defendant, whereupon the following proceedings were

had, to-wit

:

A jury being impanelled and sworn, and W. H.

Langroise, attorney for plaintiff, having made his open-

ing statement to the jury, John A. Armstrong was

called as a witness on behalf of the government, and be-

ing first duly sworn, upon direct examination by Mr.

Langoise stated:

"My name is John A. Armstrong. I am a deputy

sheriff of Benewah County, and reside at St. Maries.

I was such deputy on August 14, 1924, and am ac-
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quainted with defendant Albert Timell. I saw the

defendant on August 14 at Herrick at the boarding

house there. I had gone to Herrick on the train the

night before and stayed there that night with Mr.

Bracken. The morning after I got up—I wouldn't be

sure whether it was before or after breakfast—I made

the remark to Mr. Timell, "Is there any chance to get

me a drink, I have been wet and I believe a drink would

warm my stomach up." He said he thought he could

get me a bottle. Bracken was present. After that I

went out and caught grasshoppers, and after about an

hour returned to the rooming house where Timell

handed me this bottle, marked plaintiff's Exhibit "A",

and for which he paid him $3.50. With the exception

of the seal on top, the label on the side and one drink

out of it. it is now in substantially the same condition

as it was at the time I got it from Mr. Timell."

Whereupon plaintiff's Exhibit "A" was offered and

received in evidence, and said witness further testified:

"This jbottle contained moonshine whiskey and the

transaction occurred in Shoshone County and Mr. Leo

F. Bracken was present at the time of the sale." Upon

cross examination by Mr. Keeton, the said witness

Armstrong testified, "I believe Mr. Bracken is a Fed-

eral enforcement officer." At that time I was acting as

an official of the United States and was getting $4.00

per day, which was paid me by the sheriff of Shoshone

County. The day previous I had been up to Marble

Creek and came down to Herrick on the evening pas-

senger train and stayed in Herrick through the night.
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I had been fishing the day before and gotten wet. It

was raining upon the day that I purchased the bottle

from Timell and had been raining the night before. I

had been up on the River three days fishing. I got up

on the 14th of August in time for breakfast, sometime

along seven or eight o'clock. I do not remember

whether it was before or after breakfast that I talked

with Timell, but suppose it was about eight o'clock. I

think at the time he was putting a floor in one of the

rooms of the building, and that is when the conversation

took place. I had only one conversation with Timell. I

did not tell him that I had cramps, nor that I was sick,

but that I thot a drink would warm up my stomach. He
said he thought he could get me some intoxicating

liquor. He didn't say he didn't have any there and did

say he thought he could get some. He did not tell me
where he would have to go or how long it would take

him. He was gone not to exceed one hour. During

the conversation Bracken was standing quite close to

us, but I do not think in the same room, and what con-

versation he heard, if any, he would have to hear out on

the porch or some place outside. I don't remember

seeing him standing there at all while the conversation

was taking place, and I remember he was out on the

porch when I came out the door. I didn't notice any-

body else around there. It is not a fact that before any

arrangements were made for Mr. Timell to get this

bottle, I approached him four or five times, and he

didn't tell me originally that he didn't have it, wasn't

handling it and that there wasn't any on the premises.
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and I didn't have to go back and tell him that I had

cramps and that my stomach was sick and I needed

some whiskey. He didn't tell me in substance that he

didn't have, or handled it, and I didn't again give him a

talk about my condition and the need for purchasing

the whiskey. At the end of the talk, Mr. Timeil didn't

say to me, "Well, if you are sick and going to die may

be I can get you some." After the conversation I was

catching grasshoppers, and then went back and got the

bottle offered in evidence from Mr. Timell and he told

me that he had that bottle if 1 wanted it. I told him

if he had it I would take it. He didn't tell me where he

got the bottle.

Whereupon Leo. F. Bracken was called on behalf

of plaintiff, and having been duly sworn, upon direct

examination by Mr. Langroise testified:

"I reside at Twin Falls, and am general prohibition

agent. Treasury Department of the United States, for

the states of Washington, Oregon, Idaho, Montana

and the territory of Alaska ; have held my position since

June 1, 1922. I saw the defendant Timell on August

14th at the rooming house at Herrick, Idaho, which

was operated by ^Ir. Timell and his brother-in-law,

whose name is Randall. It was a rainy morning, and I

was out on the porch near the door of the room in which

Mr. Timell was putting down a floor. I wouldn't say

whether I was a little inside or just outside, but was ten

or twelve feet away and close enough to hear the con-

versation. Armstrong said to Mr. Timell, "Do you

know where I can get a bottle? I have been fishing a
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couple of days, and am rather cold and wet," and he

said he would like to get it to warm his stomach up.

That was the effect of his statements. I do not know

the exact words. Timell responded that he thought he

could get him a bottle. That was the conversation that

I heard at that time. And it would hardly have been

possible that any other conversation could have taken

place without my knowledge, as I was constantly with

JNIr. Armstrong that morning. We returned after about

an hour, after catching grasshoppers, to the hotel and

after a few minutes I heard Timell ask Armstrong if

he still wanted a bottle. I had seen Timell come to the

hotel with a gunny sack on his shoulders in which could

be seen the outline of a gallon jug. William H.

Bentley was with him. In about three quarters of an

hour after he came with the gunny sack, Timell

went to Mr. Armstrong. He brought the gunny sack

while we were catching grasshoppers within a radius of

150 yards of the rooming house. Did not see Timell

leave the rooming house at any time after he came in

with the sack. Mr. Armstrong and Mr. Timell stepped

into the room which was occupied by Mr. Timell in the

rooming house and I came into the room after the bottle

was handed to Mr. Armstrong, and was present when

the sum of $3.50 was paid to Mr. Timell by Armstrong.

Plaintiff's Exhibit "A" is the bottle in question, and

with the exception of the seal and label and a small

quantity taken from it, is now in substantially the same

condition as it was at the time it was handed to Arm-
strong. I have tasted and examined the bottle and it
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is moonshine whiskey. Upon cross examination, the

witness Bracken testified: "I didn't handle the money

I saw it pass from hand to hand, and got my informa-

tion as to the amount by sight. I don't remember the

denomination of the money, but saw the money pass

and saw what amount it was." I was not in the room

when Timell and Armstrong first entered, but I was

on the porch of the rooming house. The porch runs

right along from the entrance to this room of Mr.

Timell's. You go in one door and turn to the left and

you are immediately within two feet of the inside walls

there. There are two walls between, namely, the outer

wall of the building and the inside wall. I walked right

in the room and saw the transaction completed. I had

no opportunity to have the gunny sack I spoke of in

my hands. I observed it being carried in. I was not

to exceed twenty or thirty-five yards from the gunny

sack. I saw the outline of a gallon jug. The sack was

distended by the handle in such a position that it showed

through the sack the outline of it. I took notes of the

transaction, but did not take notes on what the con-

versation was, until I made a report of it within a few

days, at which time I made a report of the substance of

the conversation. The effect of Mr. Armstrong's state-

ments was that he needed something to warm up his

stomach. He didn't say that he had stomach trouble,

and Mr. Timell said that he thought he could get the

bottle. Mr. Timell does not speak extraordinarily loud.

I was not to exceed twelve feet away from Armstrong

when Timell came and talked with him. I do not re-
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member whether I was inside the door or just outside

on the porch. The conversation could not have taken

more than a couple of minutes, and during that time I

was on the porch and the}^ were within plain sight of me.

It mio-ht have been a few minutes that I was not with

Mr. Armstrong that morning. I didn't notice Mr.

Timell leaving the building, but when he returned I

observed him v/hen he was about one hundred yards

from the building, he was just coming across the bridge

over a creek that runs in front of the building. Bently

was with him. Went to Herrick on the evening of the

13th of August and this occurred the next morning

after breakfast.

Whereupon the government rested its case.

Whereupon the defendant Albert Timell was called

to testify in his own behalf, and being duly sworn, upon

direct examination by Mr. Keeton testified as follows:

"I am the defendant, live at Herrick, Idaho, and have

lived there at the hotel since last spring. I do a little

logging and am part owner of the hotel and rooming

house. I met Mr. Bracken and Mr. Armstrong about

the 13th or 14th of August. I saw Armstrong on the

14th of August while I was repairing the building and

flooring the dining room. When he came up to me he

said he had been fishing two or three days and was wet

and wanted to know if he could get something to drink.

I told him I didn't have anything of that kind around

the place. He said he was sick, had a sick stomach

and had cramps. I told him that he couldn't get any-

thing, that I didn't handle it and he would have to go
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somewhere else. He went away and came back and

said that he was feehng badly, and asked me if I didn't

know where he could get some. I told him I didn't

know whether I could get any or not, but might if he

was feeling awfully bad. He was, I think, there five

or six times to get it before I finally told him that if

he w^as feeling that bad and was going to die, I would

try and get something for him, but I didn't know

whether I could or not. Pursuant to that conversation

I purchased for him this bottle, but didn't purchase any

other whiskey at the time.

Q. Referring to the matter of the sack on your

back, what have you to say about that?

A. Those were gunny sacks I picked up over there

across the creek and when a person would want to get

spuds—come over to me to get some potatoes or vege-

tables, then I used the sacks to put them in. An hour

or an hour and a half after the last conversation I re-

lated, I delivered to Armstrong the bottle. Armstrong

paid me for it in the same amount that I paid, and I

did not make anything on the transaction.

Q. If Mr. Armstrong had not told you about hav-

ing stomach trouble, being wet, and needing the whis-

key, or words to that effect, would you have gotten it

for him?

A. I would not.

Upon cross examination by Mr. Langroise, the wit-

ness continues:

"I took the gunny sacks out back of the house. I

might have taken them into my room when I took the
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bottle in there then out again. I had the bottle in the

sack with nothing else except empty gunny sacks which

I got over by the Old Crow saloon, about sixty rods

from my place along the creek. They were lying

around outside the saloon. It is a fact that it was rain-

ing that morning and I do not remember whether the

sacks were wet, presume they were. I used the sacks

to put spuds and vegetables in when people came to

buy. I bought the whiskey from Bill Bently and paid

$2.50 for it, told Mr. Armstrong what it cost and he

paid me that amount for it. Bentley was living back

of the Old Crow saloon. It was not occupied at all

only as a garage. I think there was a car in it. It has

not been occupied for any business for several years.

It is just a short ways from my place. I don't remem-

ber whether I had gotten other gunny sacks there on

other occasions. I got them there on my way up. I

think it was raining when I picked them up. It had

been raining for some time. Mr. Armstrong ap-

proached me five or six different times prior to the

time I went after the whiskey. He told me that he was

about dead and I told him if he was sick and thought

he was going to die, I would try to get him some. He
said he had cramps in his stomach and was sick, that he

had been wading in the creek and he kept pestering me
for an hour or more before I finally got it. He did not

go to bed during that time, only to the room and out

on the porch. He seemed to be suffering an awful lot.

You would have to go fifty miles from Herrick for a

doctor, and there is no phone in Herrick except in the
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section house about half a mile away. He didn't ask

me to go call for a doctor, or ask for hot applications

or any other kind of aid to relieve his trouble. He had

breakfast there that morning at the same table with me.

I do not know whether he had a substantial breakfast,

but he said something before breakfast about being

wet and feeling bad also complained I think, at break-

fast.

Whereupon A. L. Randall was called to testify on

behalf of the defendant, and being first duly sworn,

testified as follows:

I have lived at Herrick since May 20, 1924, and have

known the defendant about twenty-one years. I met

Mr. Armstrong on Marble Creek. Bracken was with

him when he came to Herrick, and they stayed all night

at the place. The next morning the defendant was in

the hotel building laying a floor and at that time I

heard a conversation between him and the witness Arm-

strong. I was out on the porch at the refrigerator put-

ting some meats in the ice box. I heard a portion of

the conversation. I heard Armstrong ask Mr. Timell

if he could get him somethmg to drink, and Timell said

I haven't got anything here on the place. He also said

that he didn't handle it, sell it, or have anything to do

with it. Armstrong said that he was sick, had cramps,

had been wet all day yesterday, and was wet that morn-

ing and ask Timell if he couldn't get him something. I

went back to the dining room to help my wife after the

conversation. In replying to Armstrong, Timell said

that if Armstrong thought he was awful sick and was
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goin to die, he would try to get him a bottle. He didn't

say he could get it, but said he would go and see if he

could. I live on the same premises with Timell, and

during the time I have been there, there has not been

any whiskey dealt in. Mr. Timell's reputation is good

in that vicinity for being a peaceable, lawabiding citi-

zen. I was about ten or twelve feet away from Mr.

Timell and INIr. Armstrong at the time they had the

conversation and they were right there in my sight be-

tween the two doors. The front door of the dining

room is opposite the back door, and I was at the back

door at the ice box. I am a brother-in-law of the de-

fendant and in business with him. Bracken and Arm-

strong had been there all night. On cross examination

the witness testified, "There haven't been any intoxi-

cating liquors kept on the premises for sale or any other

purpose since I have been there, and this transaction

between Mr. Timell and Mr. Armstrong is an isolated,

single case. No one else came there or asked for liquor

and there was no drinking on the premises."

At this time the defendant again took the stand, and

in answer to questions propounded by Mr. Langroise

stated: "At the time I asked Armstrong if he wanted

that bottle now, he didn't tell me that he had already

gotten one, but would take that since he had ordered it

and agreed to take it, or words to that effect. He did

not tell me that he had already purchased a bottle. I

do not know whether or not Mr. Armstrong at break-

fast commented upon how fine the breakfast was. At
this point defendant rested, and John A. Armstrong
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was recalled and in answer to questions by Mr.

Langroise on direct examination testified: "I had

breakfast on the morning of August 14th at Her-

rick, and Timell ate at the same place. He sat

kittycornered across the table a little to my right.

I made the remark that it was a different meal

than we had had the night previous, and I had a

substantial breakfast. Just prior to the time the bottle

was dehvered to me by defendant Timell, in the pres-

ence of Timell, Bracken and myself, in reply to a ques-

tion to me if I still wanted a bottle, I answered in

effect that I already had one, but would take it as I had

agreed to. I had purchased a bottle prior to that time

from WilHam Bentley for the price of $3.00."

Whereupon Leo F. Bracken was recalled by plain-

tiff, and upon direct examination by Mr. Langroise

testified: "On the morning of the 14th of August, I,

Mr. Timell and Mr. Armstrong, and no one else being

present, in answer to the question of the defendant

Timell as to whether or not he still wanted that bottle,

Mr. Armstrong said in effect that he already had one,

but would take it because he had agreed to. In fact,

Mr. Armstrong did have a bottle, but I didn't see it.

I purchased a bottle of moonshine from William

Bentley just prior to the time purchase was made and

paid $3.00 for it. This was bought separately from the

purchase to which Mr. Armstrong testified. The de-

fendant took the sack he had on his back and its con-

tents into the building and the sack appeared to be dry.

On cross examination the witness testified, he was
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within twenty or twenty-five yards when he passed me

with the sack and at that distance it looked dry. I am
judging from the appearance at the distance I saw it

form. I wasn't present when Mr. Armstrong purchased

hquor from Mr. Bentley. Thereafter, I, with others

acting for me, searched the place and didn't find any

intoxicating liquors or any moonshine, but found three

or four bottles of home brew. They were left undis-

turbed. I do not know whether it was intoxicating or

not. I never tasted it. At this time the government

rested. The government waived its opening argument,

and after argument by counsel for defendant and clos-

ing argument by counsel for the government, the Court

instructed the jury as follows:

INSTRUCTIONS
As you doubtless understand, there are three counts

or charges in this information, all of which are predi-

cated upon what is commonly known as the National

Prohibition Act. That Act defines several different

offenses. It defines it to be an offense for one to have

in his possession intoxicating liquor, except under very

unusual circumstances. It is made an offense to sell

intoxicating liquor; it also defines as an offense the

maintenance of a nuisance. These provisions cover the

three charges in the information. While there is a gen-

eral clause in the Act defining as intoxicating any

liquor, whether it has a name in the trade or not, which

contains one-half of one per cent alcohol and is suitable

to be used for beverage purposes, there are certain
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liquors outlawed by name, so that the law specifically

prohibits what were, at the time the Act was passed,

well known beverages of commerce. In other words,

regardless of the percentage of alcohol the law declares

it to be an offense for one to have possession of, or to

sell or manufacture whiskey or wine. It names these

different liquors, so that it is not material for you to

inquire what the alcoholic content of the liquor under

consideration was, for it is charged that it was whiskej^

and if the evidence convinces you that it was whiskey

that is sufficient without any inquiry as to the alcoholic

content. It was unlawful for the defendant to have

whiskey at this boarding house or rooming house. It

was unlawful for him to sell whiskey at that place. It

was unlawful for him to keep for sale intoxicating

liquor or whiskey at that place.

Under the testimony of the defendant the real issue,

and practically the only issue upon which you are called

upon to find, relates to the circumstances under which

the whiskey was delivered to the witness Armstrong.

The defendant himself admits—I am speaking now of

the first two counts—that he did furnish this bottle of

whiskey to Armstrong, and that Armstrong paid him

therefore. There is some discrepancy in the testimony

as to the amount paid, but that is immaterial so far

as the offense is concerned. If he furnished the whis-

key at all, whether without price, or for $2.00 or $3.00

makes no difference. It would be a violation of the law

for the defendant to have this whiskey. It would also

be a violation for him to furnish it to another, regard-
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less of what he got for it.

Still referring to the first two counts, that is, the

charge of possession and the charge of sale, as I have

already indicated the issue turns upon the question as

to what inducements were held out by the government

witnesses to the defendant, as a result of which he pro-

cured and furnished this liquor to them. It is entirely

proper, gentlemen, for persons engaged by the Govern-

ment in detecting the commission of crime to go about

"under cover," as it is said, that is, unidentified, dressed

in different ways, assuming to be engaged in different

occupations, and where they suspect that liquor is being

sold, manufactiu'ed or kept in violation of the law, to go

to the suspected person and propose a violation of the

law by asking him for liquor, soliciting him to sell

liquor—that is entirely proper. That is about the only

way in which they could operate at all. Unless they

can go about in that way, their services would be of no

avail. Upon the other hand, it is not proper for one

representing the Government as a special agent, either

under cover or otherwise, by representations as to his

physical condition, that is, by feigning to be in agony,

or great pain, or seriously ill, to play upon the sym-

pathies of a citizen and thus get him to violate the law.

You will see the distinction between the two cases.

Now for one to simply say that he is cold and would

like to have something to warm up his stomach, or that

he has been wet and that a drink of whiskey might make

him feel better, that wouldn't be a violation of the law.

But upon the other hand—and I am amplifying some-
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what so that you will see that while the line may not be

so easily defined, still by using your common sense you

will see the difference between what is proper and what

is improper—as I have already indicated, an agent can-

not go further and feign serious ilhiess or pretend that

he is in very great pain, and thus appeal, as I say, to

the sympathies of a citizen and get him to do what

otherwise he would not think of doing, that is, violate

the law for the purpose of relieving what is supposed

to be agony or pain of a fellowman.

You have heard the testimony with respect to this

issue, which is perhaps the controlling issue so far as the

first two counts are concerned. It is for you to say

upon which side the truth lies. Did the officers go there,

as the defendant contends, and one of them pretend to

be in very great pain and thus play upon the sympathy

and compassion of the defendant? If so, you should

acquit. Upon the other hand, if the deputy sherifip

Armstrong simply suggested that he was wet and a

drink of whiskey, a bottle of whiskey, might warm up

his stomach, or make him feel better, something of that

kind, that would be within his rights and you could

properly convict.

Now as to the third count, that is the one charging

nuisance. Citizens generally think of a nuisance as be-

ing something which is offensive to one of the senses,

that is, we speak of an unduly loud noise as being a

nuisance because it is offensive to the hearing. Certain

ill-smelling things are offensive to the sense of smell.

Then there are things that might be offensive to the
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eye. But nuisance, as that term is used, in the National

Prohibition Act, and hence as used in the information

here, does not at all involve that conception of that idea.

The law itself very simply defines a nuisance as being

the maintenance of a place—any place—-where Hquor is

manufactured more or less continuously, or kept for

sale more or less continuously, or sold from time to time

more or less continuously. A single act of possession

at a place, or a single sale at a place, would not be suf-

ficient to constitute a nuisance. If the circumstances

are of a certain kind, a single sale might be such as to

warrant the inference and conclusion that liquor was be-

ing sold more or less continuously, but unless you are

able to find from the evidence in this case that this par-

ticular place was maintained by the defendant, either

alone or associated with others, as a place where liquor

was kept more or less continuously for sale or sold, un-

less you are convinced beyond a reasonable doubt of the

continuity of such wrongful act, then you should acquit

defendant upon that charge.

A general instruction I should give you, which is given

in all criminal cases, whether tried in this court or the

state court ; to it your attention has been called by coun-

sel for the defendant during the course of your examin-

ation, namely, that a defendant is presumed to be inno-

cent of the charge upon which he is being tried, and that

means that the burden is not upon him to establish his

innocence, but upon the Government to prove his guilt.

And moreover you cannot, in a criminal case, find a

defendant guilty as charged unless you are convinced



32 Albert Timell vs.

beyond a reasonable doubt of the substantial truth of

the charge as made. So I say to you in this case that be-

fore you can find the defendant guilty you must be fully

convinced, that is to say, you must have such an abiding

conviction of his guilt as each of you men would be

willing to act upon where the most important interests

of your lives are at stake. Unless you can candidly

say that you have such a conviction, then you have a

reasonable doubt and you should acquit. If, upon the

other hand, you can conscientiously say that you have

that abiding conviction of guilt, then you have no

reasonable doubt and it would be your duty in that case

to convict.

A form of verdict has been prepared, in which you

will find three blanks which will enable you to find sepa-

rately upon each of the three counts. You will insert

the words "guilty" or the words "not guilty" for each

of the three counts, so that when filled out it will ex-

press the conclusion you reach separately upon each

count. You v/ill find the defendant guilty upon some

of the counts, and not guilty upon others, or you may

acquit him upon all or convict him upon all, depending

upon the view you take of the evidence.

Whereupon counsel for defendant requested the

court to give the following instructions:

The defendant requests the Court to instruct the

jury as follows:

INSTRUCTION NUMBER ONE
The defendant is charged by the information in this
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case of a sale on intoxicating liquor to one John A.

Armstrong. The witness Bracken at the time of the

alleged offense was General Prohibition Agent of the

United States for the Seventeenth District, and the wit-

ness Armstrong was acting as deputy and under in-

structions of Said Prohibition Agent, Bracken.

It appears from the evidence that Bracken and

Armstrong went to Herrick, Idaho, for the purpose of

detecting violators of the prohibition law.

It further appears from the evidence that the wit-

ness Ari^istrong asked the defendant in the action to

sell him a bottle of whiskey.

INSTRUCTION NUMBER TWO
If you believe from the evidence that the witness

Armstrong asked the defendant to get him a bottle of

whiskey, or sell him a bottle of whiskey, and that the

defendant informed Armstrong that he was not

handling it and was not selling it, and that the wit-

ness Armstrong then encouraged the defendant

to go and buy him a bottle as an accommodation,

and because the witness Armstrong was wet and

complaining of stomach trouble; and that offense

was brought on by the inducements and encou-

agement of Armstrong and Bracken, and without such

encouragement and inducements would not have been

committed, then I instruct you that the defendant can-

not be convicted. Decoys are permissable to entrap

criminals, but not to create them; and are permissable

to catch law violators, but not to ensnare or entrap law-
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abiding citizens in an unconscious offense. If tlie gov-

ernment agents encoiu'aged and induced the commis-

sion of the crime, and you believe that the crime would

not have otherwise been committed without such in-

ducement and encouragement, then the defendant

should be acquitted.

INSTRUCTION NUMBER THREE
If you believe from the evidence that the defendant

Timell acted as the agent of the purchaser Armstrong,

and simply acted as a messenger in the purchase of

whiskey, which as such messenger or agent delivered

to said Armstrong; and if you further believe that the

defendant was not pecuniarily interested in the trans-

action and did such act as an accommodation and with-

out any profit to himself, then I instruct you that the de-

fendant Timell was a purchaser of intoxicating liquor

and not a seller, and should be acquitted. One who acts

simply as the agent of another in the purchase of in-

toxicating liquor, and as such agent delivers such whis-

key so purchased to his principal, such act does not con-

stitute a sale of intoxicating liquor within the meaning

of the prohibition law.

INSTRUCTION NUMBER FOUR
The defendant is charged with selling intoxicating

liquor, to-wit, moonshine whiskey, to an officer of the

United States Government. The defendant claims

that he was entrapped into delivering whiskey through

the instigation of such government officers, and that
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the whiskey would not have been sold at all, and the

whiskey would not have been delivered at all, or sold at

all all, if it had not been for the importunities and false

statements made by the officials and detectives then at

Calder or Herrick, Idaho.

Such statements and such importunities being for the

purpose of entrapping him to the commission of a

crime; in this connection 1 charge you that if you be-

lieve from the evidence that the defendant was induced

by the importunities and false statements of the gov-

ernment agents to violate the law, and that through the

instigation of Armstrong and Bracken, the defendant

was induced to deliver Armstrong a bottle of whiskey,

and that he would not have otherwise have violated the

law; then you should return a verdict of not guilty, as

it is the policy of the United States not to uphold a con-

viction where the offense was committed through the

instigation and importunities or solicitations of govern-

ment officials; and which offense without such impor-

tunities, encouragement and solicitations would not

have been committed.

INSTRUCTION NUMBER FIVE

If you believe from the evidence that Armstrong and

Bracken went to the defendant and induced him by im-

portunities and solicitations and encouragement to give

Armstrong a bottle of whiskey, purchased for that pur-

pose and with the statements of Armstrong that he was

sick, or wet, or needed the whiskey ; if he did make such

importunities and false statements and same were made
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by such officials for the purpose of inducing the com-

mission of a crime, which otherwise would not have been

committed; and you further believe that defendant

without such solicitations and importunities and state-

ments would not have violated the law; then it is your

duty to acquit him, for the reason that the Federal

Courts do not uphold convictions for offense committed

through the instigation and solicitations of government

agents. The question of whether or not the crime was

so solicited and induced to have been committed is one

of fact on which you must pass.

INSTRUCTION NUMBER SIX

Where officers have incited a person to commit the

crime charged, and lured him on with the purpose of

arresting him in its performance; the law does not

authorize a verdict of guilty."

The Court: Let an officer be sworn, Mr. Clerk.

Mr. Keeton: I want to except to the failure of the

Court to give instructions numbered 1, 2, 3, 4, 5, and 6

as submitted to your Honor, either as requested or in

substance; also wish to except to the instruction that

the simple statement of Armstrong that he was cold

and wanted something to warm up his stomach, is per-

missible, and would not be sufficient to amount to en-

trapment under which the defendant should be acquit-

ted. Also, I want to move at this time for an instruc-

tion to the jury, upon the evidence submitted, that the

defendant cannot be convicted upon the third count of

the information because there is no testimony whatso-
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ever to substantiate the charge.

The Court: You may have an exception.

Whereupon the jury retired to consider their verdict.

Settled and allowed as defendant's bill of excep-

tions this 4th day of February, 1925.

FRANK S. DIETRICH,
Judge.

Endorsed, Lodged, Jan. 22, 1925. Filed, Feb. 4,

1925.

W. D. McREYNOLDS, Clerk.

(Title of Court and Cause)

VERDICT
We, the jury in the above entitled cause, find the de-

fendant guilty on the first count, guilty on the second

count, and not guilty on the third count as charged in

the information.

C. W. CRANEY,
Foreman.

Endorsed, Filed, Nov. 27, 1924.

W. D. McREYNOLDS, Clerk.

At a stated term of the District Court of the United

States for the District of Idaho held at Coeur d'Alene,

in the Northern Division, of said District on the 29th

day of November, 1924, and other dates as stated there-

in, the following proceedings, among others, were had,

to-wit

:

. V
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Present: Honorable Frank S. Dietrich, Judge, and

the Officers of the Court.

(Title of Court and Cause)

JUDGMENT
Now, on this 29th day of November, 1924, the United

States District Attorney with the defendant and his

counsel came into court; the defendant was duly in-

formed by the Court of the nature of the information

filed against him for the crime of Violation of the

National Prohibition Act, committed on the 14th day of

August, 1924, of his arraignment and plea on the 24th

day of November, 1924, his trial and the verdict of the

jury of guilty as charged in the first and second counts

of the information, on the 28th day of November, 1924.

The defendant was then asked by the Court if he had

any legal cause to show why judgment should not be

pronounced against him, to which he replied that he had

none, and no sufficient cause being shown or appearing

to the Court,

Now therefore, the said defendant having been con-

victed of the crime of Violation of the National Pro-

hibition Act, committed on the 14th day of August,

1924, it is hereby considered and adjudged that the said

defendant, Albert Timell do pay a fine of $200.00 and

be confined in the jail of Benewah County, Idaho, for

the term of two months. Stay of the execution of this

judgment granted for ten days.
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(Title of Court and Cause)

ORDER EXTENDING TIME FOR PREPAR-
ING, SERVING AND FILING BILL

OF EXCEPTIONS

Upon motion of W. D. Keeton, attorney for the

above named defendant,

IT IS HEREBY ORDERED that the above

named defendant be, and he is hereby given ninety days

from the date hereof, in which to prepare, serve and file

the bill of exceptions to be used by him upon prosecu-

tion of a writ of error to the Circuit Court of Appeals

to the Ninth Circuit.

Dated this 9th day of December, A. D. 1924.

FRANK S. DIETRICH,
Judge of the District Court.

Endorsed, Filed, Dec. 9, 1924,

W. D. McREYNOLDS, Clerk.

(Title of Court and Cause)

PETITION FOR WRIT OF ERROR
Now comes Albert Timell, the above named defen-

dant, by W. D. Keeton and W. B. McFarland, his at-

torneys, and shows that on November 29, 1924, the

above entitled court made and entered while in session

at Coeur d'Alene, Kootenai County, Idaho, a judgment

of conviction and sentence herein on verdict of jury

returned November 26th, 1924, in which judgment it
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was decreed and adjudged that defendant pay a fine of

Two Hundred Dollars, and be confined in the county

jail at St. Maries, Benewah County, for a period of

two months, and in which judgment and proceedings

had prior thereto in this cause, certain errors were com-

mitted to the prejudice of defendant, all of which will

more fully appear from the assignment of errors, which

is filed with this petition.

WHEREFORE said defendant prays that a writ

of error issue in his behalf out of the United States

Circuit Court of Appeals in and for the Ninth Judicial

Circuit, for the correction of the errors complained of,

and that a transcript of the record, proceedings and

papers in this cause, duly authenticated, be sent to the

Circuit Court of Appeals aforesaid.

ALBERT TIMELL,
Defendant.

By W. D. KEETON,
Residence and P. O. Ad-

dress: St. Maries, Idaho.

W. B. McFARLAND,
Residence and P. O. Ad-

dress : Coeur d'Alene,

Idaho,

Attorneys for Defendant.

(Service admitted.)

Endorsed, Filed, Jan. 22, 1925.

W. D. McREYNOLDS, Clerk.
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(Title of Court and Cause)

ORDER ALLOWING WRIT OF ERROR
On this day of January, A. D. 1925, comes the

defendant, Albert Timell, above named, by his attor-

neys, W. D. Keeton and W. B. McFarland, and files

herein and presents to the court, a petition for the al-

lowance of a writ of error on appeal to the United

States Circuit Court of Appeals for the Ninth Judicial

Circuit, and assignment of errors intended to be urged

by said defendant in said court, praying also that the

transcript of the records, proceedings and papers upon

which the judgment herein was rendered, duly authen-

ticated, may be sent to the United States Circuit Court

of Appeals for the Ninth Judicial Circuit, and that

such other and further proceedings may be had as may
be proper in the premises.

IN CONSIDERATION WHEREOF, the court

does now here allow the writ of error as prayed.

Done in open court this 22nd day of January, A. D.

1925. FRANK S. DIETRICH,
U. S. District Judge.

(Service admitted.)

Endorsed, Filed, Jan. 22, 1925.

W. D. McREYNOLDS, Clerk.

(Title of Court and Cause)

UNDERTAKING ON APPEAL
KNOW ALL MEN BY THESE PRESENTS,

That we, Albert Timell, as principal, and A. L. Ran-
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dall and R. J. Brackett, as sureties, all of the State of

Idaho, are jointly and severally held and firmly bound

to the United States of America in the penal sum of

Seven Hundred Dollars, for the payment of which well

and truly to be made, we bind ourselves, our heirs, ex-

ecutors and administrators jointly and severally firmly

by these presents.

Witness our hands and seals this 19th day of Janu-

ary, A. D. 1925.

The conditions of the foregoing obligation are such

that whereas the above bounden Albert Timell, was on

the 26th day of November, A. D. 1924, convicted of

the violation of the National Prohibition Act and upon

said conviction it was on the 29th day of November,

A. D. 1924, ordered, adjudged and decreed by the

Judge of the above entitled Court, that the said Albert

Timell pay a fine of Two Hundred Dollars, and be con-

fined in the county jail of Benewah County, Idaho, for

a term of two months, and

Whereas, the said Albert Timell is desirous of tak-

ing a writ of error from the above entitled court to

the Circuit Court of Appeals of the Ninth Circuit,

NOW, THEREFORE, if the above bounden Al-

bert Timell, shall prosecute the said writ of error to

effect, and if he fail to make his plea good, or if said

judgment be affirmed, or this appeal dismissed, will

render himself amenable to said judgment and abide

the same, and pay said fine of Two Hundred Dollars,

then this bond to be void, otherwise to remain in full

force and effect.
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ALBERT TIMELL,
Principal.

R. J. BRACKETT,
A. L. RANDALL,

Sureties.

United States of America,
^

State of Idaho, >ss.

County of Kootenai.
j

A. L. Randall and R. J. Brackett, being each duly

sworn, deposes and says ; that he is a citizen of the State

of Idaho and resides at Herrick, Shoshone County,

Idaho, and St. Maries, Benewah County, Idaho, re-

spectively; and that he is worth more than the sum of

Seven Hundred Dollars, over and above his just debts

and liabilities, and property exempt from execution.

R. J. BRACKETT.
A. L. RANDALL.

Subscribed and sworn to before me this 19th day of

January, A. D. 1925.

ALFON S. BERG,
Notary Public for the State

Idaho, Residing at Coeur

d'Alene, Idaho.

(SEAL)

This bond approved and accepted as recognizance on

appeal to the Circuit Court of Appeals of the Ninth

District.
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Dated and done this 19th day of January, A. D. 1925.

ALFON S. BERG,
U. S. Commissioner Dis-

trict of Idaho, Idaho Divi-

(SEAL) sion.

Endorsed, Filed, Jan. 22, 1925.

W. D. McREYNOLDS, Clerk.

(Title of Court and Cause)

ASSIGNMENTS OF ERROR
Comes now the defendant, Albert Timell, by W. D.

Keeton and W. B. McFarland, his attorneys, in con-

nection with his petition for writ of error, and makes

the following assignments of error, which defendant

avers occurred during the trial of this cause, and which

he will rely upon in the prosecution of the writ of error

in said cause.

1. The Court erred in giving the following instruc-

tion to the jury: "Upon the other hand, if the Deputy

Sheriff Armstrong simply suggested that he was wet

and a drink of whiskey or bottle of whiskey might warm

up his stomach or make him feel better, or something

of that kind, that would be within his rights and you

could properly convict," for the reason that said in-

struction is against the law and the circumstances set

forth in said instruction constitute entrapment such as

would warrant the jury in acquitting defendant.

2. The Court erred in refusing to give Instruction
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No. 1 requested by defendant, which is as follows:

"The defendant is charged by the information in this

case of sale of intoxicating liquor to one John Arm-

strong. The witness Bracken at the time of the alleged

offense was General Prohibition Agent of the United

States for the Seventeenth District, and the witness

Armstrong was acting as a Deputy and under instruc-

tions of said Prohibition Agent, Bracken.

It appears from the evidence that Bracken and Arm-

strong went to Herrick, Idaho, for the purpose of de-

tecting violators of the prohibition law.

It further appears from the evidence that the witness

Armstrong asked the defendant in the action to sell him

a bottle of whiskey."

3. The Court erred in refusing to give Instruction

No. 2 requested by defendant, which is as follows: "If

you believe from the evdence that the witness Arm-

strong asked the defendant to get him a bottle of whis-

key, or sell him a bottle of whiskey, and that the defen-

dant informed Armstrong that he was not handling it

and not selling it, and that the witness Armstrong then

encouraged the defendant to go and buy him a bottle

as an accommodation, and because the witness Arm-

strong was wet and complaining of stomach trouble;

and that offense was brought on by the inducements

and encouragement of Armstrong or Bracken, and

without such encouragement and inducements would

not have been committed, then I instruct you that the

defendant cannot be convicted. Decoys are permissible

to entrap criminals, but not to create them; and are
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permissible to catch law violators, but not to ensnare

to entrap law-abiding citizens in an unconscious offense.

If the government agents encouraged and induced the

commission of the crime, and you believe that the crime

would not have otherwise been committed without such

inducement and encouragement, then the defendant

should be acquitted," for the reason that said instruc-

tion correctly states the law, is applicable to the evi-

dence introduced in said cause, and is not covered by

any instruction of the Court.

4. The Court erred in refusing to give Instruction

No. 3 requested by defendant, which is as follows: "If

you believe from the evidence that the defendant Timell

acted as the agent of the purchaser Armstrong, and

simply acted as a messenger in the purchase of whis-

key, which as such messenger or agent he delivered

to said Armstrong; and if you further believe that the

defendant was not pecuniarily interested in the trans-

action and did such act as an accommodation and with-

out any profit to himself, then I instruct you that the

defendant Timell was a purchaser of intoxicating liquor

and not a seller, and should be acquitted. One who acts

simply as the agent of another in the purchase of in-

toxicating liquor, and as such agent delivers such whis-

key so purchased to his principal, such act does not con-

stitute sale of intoxicating liquor within the meaning

of the prohibition law." for the reason that said instruc-

tion correctly states the law and is applicable to the

testimony introduced in said cause, and such testimony

shows that defendant Timell was a purchaser of intoxi-
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eating liquor as an agent for another, and not a seller,

and said instruction is not covered elsewhere in the in-

structions given by the Court.

5. The Court erred in refusing to give Instruction

No. 4 requested by defendant, which is as follows:

"The defendant is charged with selling intoxicating

liquor, to-wit, moonshine whiskey, to an officer of the

United States Goverment. The defendant claims that

he was entrapped into delivering whiskey through the

instigation ofi such government officers, and that the

whiskey would not have been sold at all, and the whis-

key would not have been delivered at all or sold at all,

if it had not been for the importunities and false state-

ments made by the officials and detectives then at

Calder or Herrick, Idaho. Such statements and such

importunities being for the purpose of entrapping him

to the commission of a crime ; in this connection I charge

you that if you believe from the evidence that the de-

fendant was induced by the importunities and false

statements of the government agents to violate the law,

and that through the instigation of Armstrong and

Bracken, the defendant was induced to deliver Arm-

strong a bottle of whiskey, and that he would not have

otherwise violated the law; then you should return a

verdict of not guilty, as it is the policy of the United

States not to uphold a conviction where the offense was

committed through the instigation and importunities or

solicitations of goverimient officials; and which offense

without such importunities, encouragement and solici-

tations would not have been committed," for the reason
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that said instruction correctly states the lav/, is appli-

cable to the testimony given in the cause and is not

covered by the instructions given by the Court.

6. The Court erred in refusing to give Instruction

No. 5 as requested by defendant, which is as follows:

"If you believe from the evidence that Armstrong and

Bracken went to the defendant and induced him by im-

portunities and solicitations and encouragement to give

Armstrong a bottle of whiskey, purchased for that pur-

pose and with the statements of Armstrong that he was

sick, or wet, or needed the whiskey ; if he did make such

importunities and false statements and same were made

by such officials for the purpose of inducing the com-

mission of a crime, which otherwise would not have been

committed; and you further believe that defendant

without such solicitations and importunities and state-

ments would not have violated the law; then it is your

duty to acquit him, for the reason that the Federal

Courts do not uphold convictions for offense com-

mitted through the instigation and solicitations of

government agents. The question of whether or not

the crime was so solicited and induced to have been

committed is one of fact on which you must pass," for

the reason that said instruction is according to law, is

applicable to the testimony introduced in said cause and

not sufficiently covered by any instruction given by

the Court.

7. The Court erred in refusing to give Instruction

No. 6 requested by defendant, which is as follows:

"Where officers have incited a person to commit the
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crime charged, and lured him on with the purpose of

arresting him in its performance; the law does not

authorize a verdict of guilt." for the reason that said

instruction correctly states the law, is applicable to the

facts in the case, and is not covered elsewhere in the

Court's instructions.

WHEREFORE defendant prays that the judg-

ment of said court be reversed; that such directions be

given, that full force and efficacy may inure to the de-

fendant by reason of the assignments of error above

set forth. W. D. KEETON,
Residence and P. O. Ad-

dress: St. Maries, Idaho,

WM. B. McFARLAND,
Residence and P. O. Ad-

dress: Coeur d'Alene,

Idaho,

Attorneys for Defendant.

( Service acknowledged.

)

Endorsed, Filed, Jan. 22, 1925.

W. D. McREYNOLDS, Clerk.

(Title of Court and Cause)

WRIT OF ERROR
United States of America,—ss.

The President of the United States to the Judge of

the District Court of the United States for the Dis-

trict of Idaho, Northern Division, GREETING:
Because upon the trial in the record, pleadings and
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proceedings and also in the rendition of the judgment

of the plea, which is in the said District Court, before

you, or some of you, between the United States of

America, plaintiff, and Albert Timell, defendant, mani-

fest errors have happened to the great damage of said

defendant, as by his complaint appears, and it being fit

that the errors, if any there hath been, should be duly

corrected, and full and speedy justice done to said de-

fendant aforesaid in this behalf, do command you, if

judgment be therein given, that then, under your seal,

distinctly and openly, you send the records and proceed-

ings aforesaid, with all things concerning the same, to

the United States Circuit Court of Appeals for the

Ninth Circuit, together with this writ, so that you have

the same at the City of San Francisco, State of Cali-

fornia, within thirty days of the date of this writ, in the

said Circuit Court of Appeals, and then and there held,

that the record and proceedings aforesaid be inspected,

and the said Circuit Court of Appeals may cause fur-

ther to be done therein to correct said error or errors,

which of right and according to the laws and Constitu-

tion of the United States should be done.

WITNESS, the Honorable William Howard Taft,

Chief Justice of the Supreme Court of the United

States this 22nd day of January, A. D. 1925; allowed

by

FRANK S. DIETRICH,
Judge.
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Attest:

W.D. McREYNOLDS,
Clerk United States District Court, District of

Idaho, Northern Division.

Service of the within Writ of Error is hereby acknow-

ledged this 29th day of January, A. D. 1925.

W. H. LANGROISE,
Attorney for Plaintiff.

Endorsed, Filed, Jan. 22, 1925.

W. D. McREYNOLDS, Clerk.

(Title of Court and Cause)

CITATION
The President of the United States to the Above

Named Plaintiff, and to E. G. Davis, Attorney for

Plaintiff:

You are hereby cited and admonished to be and ap-

pear in the United States Court of Appeals for the

Ninth Circuit, to be held in the City of San Francisco,

State of California, within thirty days from the date

of this writ, pursuant to a writ of error filed in the

Clerk's office of the United States District Court for

the District of Idaho, wherein Albert Timell is the

plaintiff in error, and you are attorney for the defend-

ant in error, to show cause, if any there be, why judg-

ment in the said writ of error mentioned, should not be

corrected and speedy justice should not be done the

parties in that behalf.
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WITNESS the Honorable William Howard Taft,

Chief Justice of the Supreme Court of the United

States, this 22nd day of January A. D. 1925.

FRANK S. DIETRICH,
Judge of the above entitled Court.

Attest

:

W. D. McREYNOLDS, Clerk.

Service of the within Citation is hereby acknow-

ledged this 22nd day of January, A. D. 1925.

W. H. LANGROISE,
Attorney for Plaintiff.

Endorsed, Filed, Jan. 22, 1925.

W. D. McREYNOLDS, Clerk.

In the District Court of the United States for the

District of Idaho, Northern Division.

UNITED STATES OF AMERICA, Plaintiff,

vs.

ALBERT TIMELL, Defendant.

PRAECIPE FOR DEFENDANT
To the Clerk of the above entitled cause:

You will please include in the record of the above en-

titled cause to be docketed in the Circuit Court of Ap-

peals for the Ninth Judicial Circuit, and cause to be

printed as the record in said Court of Appeals, and
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send to the Clerk of said Court of Appeals, the fol-

lowing records in the above entitled cause, to-wit

:

Information, Arraignment and Plea of Defendant,

Verdict of the Jury, Judgment and Sentence of the

Court, Order extending time to prepare, file and serve

Bill of Exceptions, Bill of Exceptions with the Order

of the Judge settling the same. Petition for Writ of

Error, Order Allowing Writ of Error, Writ of Error

and Citation, Assignments of Error, Undertaking on

Appeal, your Certificate to the Transcript, and this

Praecipe, and oblige the defendant, Albert Timell, and

W. D. KEETON,
Residence and P. O. Address

:

St. Maries, Idaho,

WM. B. McFARLAND,
Residence and P. O. Address:

Coeur d'Alene, Idaho,

Attorneys for Defendant.

(Service admitted.)

Endorsed, Filed, Jan. 22, 1925.

W. D. McREYNOLDS, Clerk.

(Title of Court and Cause)

CLERK'S CERTIFICATE
I, W. D. McReynolds, Clerk of the District Court of

the United States for the District of Idaho, do hereby

certify the foregoing transcript of pages numbered 1 to

54, inclusive, to be full, true and correct copies of the
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pleadings and proceedings in the above entitled cause,

and that the same constitute the transcript of the record

herein, upon Writ of Error to the United States Cir-

cuit Court of Appeals for the Ninth Circuit, as re-

quested by the Praecipe filed herein.

I further certify that the cost of the record herein

amounts to the sum of $66.05, and that the same has

been paid by the plaintiff in error.

Witness my hand and the seal of said Court this

25th day of February, 1925.

W. D. McREYNOLDS,
(SEAL) Clerk.


